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One of the principal characteristics of law is thigbuts forward obligations.
Law’s subjects should abstain from homicide as wsllpay taxes. They also owe
damages for breach of the contracts they signethémnore they should follow
standards that may at first seem morally indifferdihey may find themselves under
the obligation to drive on the right hand side led toad, but they may equally well
have an obligation to drive on the left hand siglece they cross the borders of the
state whose law required them to do exactly theosipp. The catalogue of law’s
subjects’ obligations is long and varies from oegal order to another. It may include
an obligation to join the military service or evarduty to be dressed appropriately
when you appear in public. What do all these okibbgas have in common? No matter
the variety of the practical issues they have tavith, no matter their close or distant
relation to moral values, they are all put forwandthe law. It is in that sense that
they all ardegal obligations.

This paper is part of a relatively long essay aanhture and justification of
legal obligation. It asserts that legal obligatltas a moral status and then discusses
how and to what extent such status is honoured twynaber of justificatory models
for legal obligation. The paper first examines HHart’'s criticism of the classical
positivist view that attempted to make sense oéllembligations with reference to
prudential reasons -notably to the prudential neago avoid the imposition of
sanctions that often follows their breach. It ferttsuggests that Hart's theory, the
first positivist account of legal obligation thamphasized its genuine- see moral-
character, changed the way legal philosophers engadhe process of justifying
obligations-imposing rules. The outcome of thisrg® is the current well-spread
belief that legal obligation is to be justified Wwiteference to moral reasons. | then
turn to a post-hartian trend in legal theory the¢glaccept this belief, but still holds
that the justificatory standards of legal obligatidiffer to those applying to moral
obligation and hence that the former can be jestiieven if it falls short of moral

bindingness. The final part of the paper offersumber of arguments against this



view and claims that such a distinction betweenjtiséificatory standards of moral

and legal obligation fails to honour the genuinarelter of the latter.

The turn in postivist theory on legal obligation: From being obliged to being
under an obligation

Since Hart brought to light the flaws of jurispradial theories that wished to make
sense of legal obligations merely in terms of sanst legal positivism underwent
an essential change: it whole heartily rejected tleeuctivist theory of legal
obligatiorf that it was primarily associated with. Pre-hartisitivists held that legal
obligation is no more than a rather obscuring ldbethe condition of people obliged
to follow the claims of a de facto authority. H&itnself as well as post-hartian
positivists hold that legal obligation is a genuthay attributed to people by public
officials.

There is no doubt that the status of those whaiad®r a genuine obligation
to x differs to the condition of those who find theelves obliged to x. Now, the real
guestion is in what sense are the two cases didtimn each other and what does
their differentiation offer to our understanding lefjal obligation. Hart is the first
positivist that deals extensively with the issue. pbints out the difference and makes
it clear through a fine example, that is now wddthous aghe case of the gunman
A, who hands his money to gunman B, so that hedavgetting shot by him, does not
have any obligation to comply with B’s crude ordathough he is obliged to follow
it. The example is eloquent, but striking. How ddtesome that what at first sight
seems to be a mere tautology (being obliged — bemter an obligation), actually
illustrates an instance of the famous unbridgedifference between ought and is?

Being obliged to x differs to having an obligatitm x in a two-fold sense.

First, they differ in normative terms. Once a geeuobligation is attributed to us, a

1 HLA Hart, The Concept of Law, OUP, Oxford, 19942@-42.

%A look at the bibliography on the issue suggesas the ternlegal obligationusually accommodates
two meanings. It is important to clarify that what mean byegal obligationsin this paper is the
prescriptions made by the so-called obligation-igipg or prescriptive legal rules and not the sdedal
obligation to obey the law. The latter which iscaksown agolitical obligation refers to a said prima
facie duty to recognize law as the product of anradive authority exercised by our community’s
political institutions and therefore as the suprenwemative order of our community. This very
distinction between the two meanings of the ratregue termlegal obligationis also drawn by L.
Green, who respectively distinguishes between abtigsin the law and obligationo the law. See
among others Leslie Greehgegal Obligation and Authority(2003), Stanford Encyclopaedia of
Philosophy (e-pub). See also John Finhiafural Law and Natural RightClarendon Press, Oxford,
1994, at 318.

% HLA Hart, note 1, at 22 and 82.



change of our normative status occurs, whereassmst necessarily the case, once
one finds oneself obliged to act in a certain wawe who is under an obligation to X,
should do x. One who is obliged to x may or mayb®under an obligation to x. But
the two cases also differ to each other in puredgmatic terms. Once a person is
obliged to x, she is aware that if she acts difidye she will experience a sort of
harm, whereas this is not necessarily the case shefs under an obligation td' x.

Let us give an example from the everyday legaltora¢o see what this two-
fold difference brings to our understanding of legialigation. Think for instance of a
paradigmatic duty put forward by most legal systdmoth past and present ones, all
over the world: “You shall not murder!” According the understanding of legal
obligation in terms of sanctions, the fact thas thery prescriptive claim is embedded
in a legal system and hence enjoys the statudegfed mandatory rule gives to law’s
subjects no more than a prudential reason to comly it. As long as they are
reasonable agents -as all humans ex hypotheslaavis- subjects cannot but wish to
avoid the sanction that the breach of their leddigation to abstain from homicide
brings with it. What the theory of law as a syst@nsanctioning rules suggests is that
the legal status that is attributed to any oblmatria its enactment by legal officials,
offers us nothing but a sound prudential reasorespect it, which can be simplified
as follows: Do so for not being punished!

The treatment of legal duties as genuine obligatipnts forward a more
sophisticated view on the issue. Once the normataien that asks us to abstain from
homicide meets the standards of legal validity snfbrmally put forward as a legal
rule, law’s subjects find themselves under a newuges- read moral- obligation.
They are now bound to hold back from killing humalnsund in the sense of being
guilty of a morally reprehensible act, in the csa they break the rule that forbids

homicide.

HLA Hart: Reading Legal Obligationsin termsof Moral Obligations

There is no need to exert much effort to see thatthe second theory that fits better
with the way most people conceive and respond dal lebligation. We intuitively
know that legal obligations do not owe their norwetharacter to the sanctions that
usually follow their breach, yet the question remsaiHow can we get from the

* We come back to this pragmatic difference laterwhen we discuss the internalist approach that
underlies the treatment of legal obligation as gemobligation. (See note 10)



ambiguity of this intuition to the certainty of aelljustified belief that legal
obligations enjoy a genuine binding character?ignchiticism to Austin’s treatment
of law as a system of commands Hart suggests ameartde calls us to reasonably
reject the reductivism that underlies the undeditapof law in terms of sanctions
just by having a closer look at the way legal systevork and fulfil their functions.

In the ‘Concept of Law’ Hart’'s argument against thassical positivist views
that are well reflected by Austin’s theory, hasvafbld aim. It purports to reject first
the view that all legal rules are prescriptive aetond the assumption that the
prescriptive legal rules succeed in attributingigdiions to us by backing their
normative claims with the threat of a sanctionislonly the second part of Hart's
argument that is relevant to the issue discusselisnpaper. The view that all legal
rules are prescriptive rules, which is rejectedthy first point of Hart’'s argument,
answers a question prior and not necessarily retegathe one on legal obligation.
On the one hand we have the so-called ‘prior gqoe'stisking how law exercises its
normative power. Does it exercise it just throug imposition of obligations or does
it also put forward non-prescriptive normative oiailike the ones we find embedded
in rules on rights, privileges, law-making powets?eOn the other hand we have the
guestion on legal obligation asking whether andoif why law is justified to make
prescriptive claims, as it always -according to #tsand occasionally -according to
Hart- does.

It is helpful to have in mind that in his criticisto Austin’s theory Hart
discusses both these questions at once. Hence ithexeneed to distinguish the
arguments concerning the ways in which law exescitsenormative power from the
ones that apply to the puzzle of legal obligatidart suggests four arguments among
which only one is directly connected to the quesid legal obligation, as defined
above. Let us just summarize it in a few words.

Hart claims that a look at the everyday life ofdegystems suffice to show
that the understanding of legal obligations in trof sanctions misrepresents the
balance of reasons against which the citizenshibiabur their legal obligations decide
to do so. If the normatively qualified term ‘legadligation’ was not but a euphemism

for the fear inspired in people by the threat ofisbment, then those who have and

°In Hart's own words: ‘...the simple model of law dsetsovereign's coercive orders failed to
reproducesome of the salient features of a legal systemHart, note 1, at 79. Hart's confidence to the
empiricist approach of the law and his solid beffeft abstract legal phenomena are to be understood
with reference to the social practise they stermfi® pretty obvious.




exercise the power that is necessary for the bgakirany efficient threat, would be
beyond any legal obligation. Yet the everyday pcacof legal systems shows that
legal obligations apply both to simple citizens @&ndhe officials who initiated them.
Having said that it becomes clear that we cann@hedegal obligation merely in
terms of threats and sanctions, since deterrendarbgt cannot apply to those who
make the threat and have the power to effectuateallowing the same line of
thought, one could further suggest that if peojeyed the law just out of fear of the
sanction that is supposed to follow in case theyotleerwise, then they would
disregard their legal obligations, as long as theye sure that for a variety of
‘positive coincidences’ that happened to occurhatinstance of the breach of their
legal duty there was no chance to be punished.fofet the great majority of lawful
people still honour their legal duties even whemyttknow they can escape
punishment and this very fact suggests that lebhgations cannot instantiate just
prudential reasons of eschewing punishment.

There is no question that the argument makes sarese to those that have
little experience of what it is to live under tlev, but what does it actually suggest?
No more than that the legal obligation cannot beregriately understood merely in
terms of sanctions. The reasons that call peoplelfidi their legal duties are still
there, even in cases where there is no fear ospument. So far so good. If this is the
case —as it seems to be- then the traditionalipesitheory of legal obligation fails.
Yet no further clues are offered to us in suppbthe treatment of legal obligation as
genuine obligation. And we need further clues. Vé@not make sense of legal
obligation’s impact on our practical reasoning jbst appealing to the prudential
reason of eschewing either the suffering of an ewithe detriment of our interests
that sanctions bring about as a direct answerdddtkach of a mandatory rule. Yet
this very fact does not necessarily exclude thesipdgy that we follow the

obligation-imposing legal rules for a number ofatbound prudential reasohs.

® The termprudential reasonsstands for a particular sort of practical reasdns,the normative
requirements of prudence or to put it in differé@tms for the practical reasons that flow from
prudential values. In this conteptudenceandprudential valuegefer to the qualities of a life that is
“good simply for the person living it”, as Griffinicely puts it in James Griffinyalue Judgment:
Improving Our Ethical BeliefsClarendon Press, Oxford, 1997, at 19. In thaseqmudential values
are to be distinguished from moral values. The farmefers to what is good, whereas the latter tatwh
is both good and right. See James GriffiNell-Being, Its Meaning, Measurement and Moral
Importance OUP, Oxford, 1989, at 77.



Let us assume for instance that we have a prudesi@son to live in a
community and that legal obligations concretises théry reason. If so, then the
process of our reasoning under the impact of legadation will be as follows: The
peaceful co-living with our co-citizens contributesour immediate individual well-
being. This particular sort of peaceful co-livifiyiog peacefully in community) can
be achieved only if we all conform with a numbeicofiventional obligations made in
the name of our political community —as legal o#igns happen to be. Hence we
have a good reason to honour our legal obligatidwsording to this scenario, the
reason-giving character of legal obligations is manceived in terms of the
rudimentary prudential consideration “we’d betteoid being punished” that crudely
equates the normative dimension of obligation \ilin factual circumstance of being
under threat. Yet, the supposed genuine charadtelegal obligation is still
depreciated, since we still consider the impactegfl obligation on its subject’s
practical reasoning in terms of considerationsedfisterest, hence as an attribution
of purely prudential reasons. Indeed since prudkntinsiderations can never reach
the level of a genuine obligation -a self-interdsbbligation is sort of a contradiction
in terms- we cannot honour legal obligation as a genuinghguby reading it as a
requirement of prudential reason.

Having said that we now see that a complete defehtige genuine character
of legal obligation needs to follow two paralleltydstinct paths; one is negative in
the sense that it suggests the rejection of thesoldl positivist sanction-based
approach of legal obligation, the other is positige it puts forward an alternative
theory of legal ‘obligations’ that allow us to caher them as obligations without the
inverted commas. An approach that would restrsslitin taking only the negative
path, would be doomed to fail, because —as we rolede above- the rejection of an
analysis of legal obligation in terms of the prunreason to avoid the harm of

threatened sanctions, cannot necessarily exclidmative models of understanding

I am here denying the existence of the so-calléfdrgerested or prudential obligations. The questi
on whether prudential reason can generate obliggmtppears to be still open. Yet it seems that even
the defenders of the existence of prudential ohtiga accept that such ‘obligations’ do not have a
genuine character and that the meaning of the ‘@tigation’ varies from the prudential to the mbra
context. Campbell puts it nicely as follows: “Fohat, after all, is a prudential obligation? So darl
can see, it can only mean one of two things: eitreoral obligation to be prudent, in which casadit
guaestio or else the sort of thing that Kant meant by ‘b@unsels of prudence’. Now the ‘ought’ in
Kant's counsels of prudence, is admittedly not aahought. It is expressed in merely hypothetical
imperatives: ‘if you want happiness, you ought tio@t such and such appropriate means”. C.A.
Campbell,In Defense of Free Will: With Other Philosophicadsays Routledge, London, 2002, at
135.



legal obligation that make appeal to other pru@génmgasons and hence are no less
indifferent to honour its genuine obligatory chaeac

Hart follows both paths. Having shown the failuféhe sanction-based theory
of legal obligation, he then builds his own postigccount of legal obligation by
bringing into the discussion two further terms that considers necessary for the
grasp of legal obligation’s normative charactere Tirst is the idea of social rules and
the second is a way of reading them, the so-cafleztnal aspect of rules. Going
deeper into the contrast between being obligedkamndg under an obligation, Hart

suggests that it is only in the latter case thato@iaviour is rule-governed:

To understand the general idea of obligation [...¢ must turn to a
different social situation which, unlike the gunmsituation, includes
the existence of social rules; for this situatiomtcibutes to the meaning
of the statement that a person has an obligatiohthe existence of
such rules, making certain types of behavior adstah) is the normal,

though unstated, background or proper contextifoh & statemerit.

Whenever you suggest that someone is under anatiblig you assume that there is a
rule. This is the point of Hart's remark. What alous to make sense of obligations is
the existence of rules.

Now, Hart is aware that the temahe is often inaccurately used and considers
necessary to clarify what we mean foye in a philosophical context. A rule is not a
matter of convergent behavior. It is a matter o tiormative element that makes
people treat such a behavior as a standard facienit. Influenced by the meta-ethical
approaches that flourished in his academic enviemimat the time he was writing the
Concept of Law, Hart chose to call this normativereent, the ‘internal aspect of
rules’. No need to say that this label bears olwimaces of metaethical expressivism.
The very use of the teraspectsuggests that the normative element of ruleskisntéo
be more a matter of the point of view from which ek at them than of any sort of

objectively identifiable normative qualities thales are there to make express through

® HLA Hart, note 1, at 85.
° For a well-justified reply to the question why Haf The Concept of Lavis an expressivist, see
Kevin Toh Hart’'s Expressivism and his Benthamite Projéetgal Theory (11), 2005, at 81-85.



their normative terminology (‘must, ‘right’, ‘allwed’ etc)® Yet such meta-ethical
considerations of moral epistemology are irreletarthe point we are trying to clarify
here. Whatever the meta-ethical background of otesry is, one can still consider
the genuine character of moral obligations by dgtishing them from prudential or
other still normative, yet non-moral considerationkis is the case of Hart. In spite of
his expressivist approach to the concept of obbgathe still treats it as a moral

concept. This is made clear by the way he defineso-called internal point of view:

But such general convergence or even identity dabier is not enough
to constitute the existence of a rule [...]: whereréhis such a rule

deviations are generally regarded as lapses dsfapén to criticisni®

The key words in this short quote are ‘lapses ult§athat are open to criticismt.A
person is under an obligation when she is undetea he is under a rule, when she
is expected to be criticized for committing a faultcase that she does not follow the
pattern of behavior that the rule prescribes. Thidart's view on obligation; a view
that leaves aside any sort of theoretical redusttivand honors the moral character

that designates all genuine obligations. The befitation that legal obligation is to

191t has been suggested (see Toh, supra note 9H#TEE expressivism is a sign of his ethical non-
cognitivism. Yet an expressivist perspective onnmative statements, like the one Hart puts forward
through his ‘internal aspect of rules’, does notessarily commit one to the negation of the ‘truth’
aptness of normative statements. One can be apssipist and still believe that morality is a matié
reason and not of emotions or beliefs. This seentsetthe case of Hart, whose expressivism follows
more from his internalist view on what motivate®ple to act morally (a view that comes as a reply t
the externalist approach on the issue that is esubby the sanction-based theory) rather than from
any sort of moral non-cognitivism. For further disteon the relation between expressivism and
motivational internalism see Thomas Nagel, The Biigg of Altruism, Clarendon Press, Oxford,
1970, at 8.

' HLA Hart, note 1, at 55.

12 A |ot remains to be said on Hart's success inifgiag that obligations cannot be but moral. Due to
lack of space let us emphasize just the link betviaalt and criticism that Hart considers as thec@
element of the internal point of view and hencekég to the understanding of obligation. Hart ghti
Indeed, what gives to the obligation its moral eleter is that it flows from a rule whose breachads
just a mistake, but a fault that is to be criticizén this context, criticism is to be understoodai
stricter sense than is usually the case. It is rtftar an affirmation that a mistake is committé@|so
involves a disapproval of the person who made thstake, a disapproval that presumes the assertion
that the mistake is not just an error but a fauthis is to say that first, the person is resgaadior her
mistake and second that her mistake constitutespeelensible act (a fault)-. None of these two
conditions are met in case of failures to confoomthie normative considerations of prudential or
aesthetic reason, where no criticism follows theeet®n that a mistake is committed. Criticism so
understood is addressed only in case of moral ka@stg§breaches of the normative requirements of
moral reason).



be treated as a particular species of the moragatiin so conceived, is given by
Hart himself who suggests that in order to makesseni legal obligation we should
go back to the idea of obligation tout cotfrt.

A further point that we need to putpdrasis on here is that Hart builds his
theory on legal obligation against the backgrouhevieat he calls primary or duty-
imposing rules. To his view, the rules that needda@assumed existent, so that we can
make sense of obligations, are mandatory rulefhiofifjh Hart suggests the division
of legal rules into two groups and distinguishesmMeen primary or duty-imposing
and secondary or power-conferring rules, his thedriegal obligation is built with
reference only to the first group. This is a chpimet a matter of luck. Hart's theory
of legal obligation was not purported to be an act®f the normativity of law taken
as a whole- as many theorists have falsely cormidér’® It was offered as a
contribution on how we should make sense of a@dai feature of law, namely its
claim to put forward among other types of rules dadary rules that generate
obligations. In this sense Hart is aware of théirdiion we drew before between the
two meanings of legal obligatibhand allows us to suggest that we do not necegsaril
have to offer one and the same justification fathdaw’s claim to be recognized as
the supreme normative authority within the commuiititgoverns and its claim to
attribute genuine obligations to its members.

Is this distinction between the tvemses of legal obligation so important for
legal theory? This is a different question and rieséo be discovered. For now what
is good to bear in mind is that thanks to Hartsotty the positivist approach to legal
obligation changed drastically. Legal positivisrm@w liberated from the reductivist
fallacy that haunted its traditional version anedeeaware of the genuine character

of legal obligations that calls for the consideyatof their moral dimension.

13 Apart from the obligations stricto sensu, law adfstdudes a number of obligations of etiquette. The
obligation to abstain from homicide is an examplgéhe former kind, the obligation to drive on the
right or left-hand side of the road is an obligataf etiquette. Although obligations of etiqueteem

to be at first sight morally indifferent, they taetually have a genuine moral character. Contrary t
what is broadly believed, they do not generate merdal conventions and morally indifferent musts.
What they actually do is turn morally indifferenusts to moral musts. Think for instance, that once
we decided to drive on the left-hand side, drivargthe other side of the road is as reprehensible a
breaking a rule that forbids us from carrying guimsthis sense even obligations of etiquette arator
least become genuine obligations.

“HLA Hart, note 1, at 82-91. and 172.

15 See among others Gerald Poste@egrdination and Convention at the Foundations afv|.Journal

of Legal Studies, Vol.11, (January 1982)

1% See note 2



Natural Law Theory and the Alternative Models for the Moral Justification of
Legal Obligation

One way or another all post-hartian positivist tieotried to make explicit that they
do or can accommodate a view on legal obligatiat takes into consideration its
moral character. Yet after the reconsideratioregal positivism that came as a result
of Hart’s criticism to the sanction-based approabings for legal positivists were
not easy. The new account of legal obligation datiet only for a rejection of the
reductivist view that classical positivists wereosgyly associated with —its failure is
not doubted by any of the current versions of legasitivism-, but also for a
reconsideration of the nature of legal positivisid aof its relation to its old
adversary, the natural law theory. For those whusictered modern legal theory as
still divided in two opposite camps the latter sgwoved to be the hardest to solve.

Since the old well-spread belief ttraditionally wanted natural law theory
and legal positivism to disagree on the ground$egél validity was convincingly
criticized, things have become even harder folléhal theorists that still insisted that
the difference between legal positivism and natdesl theory remained as
unbridgeable as it seemed to be in the past. Sgairom a hartian perspective of law,
John Finnis suggested that natural law theoriese halways accommodated a
positivist account of the grounds of legal validagd hence that the dividing line
between them and legal positivism was to be drawly on the basis of their
divergent views on legal obligatidh. Following this line of thought one could
reasonably argue that natural law theorists singgias have constantly made sense
of legal obligation in moral terms, claiming thatowes its binding character to its
conformity with moral values, whereas legal posstiy did often doubt even a prima
facie connection between law and morality. Haviaigl $hat, it is not hard to see why
Hart’s revolutionary approach to legal obligaticastcaused legal positivism a severe
identity crisis, a crisis that was due to the faleat positivist theories found
themselves unexpectedly much closer to their etep@onents.

An analysis of the reorientation el positivism that followed these
developments goes far beyond the scope of thisrpbipeler the pressure of the new
considerations positivists restated most of thiegsés. The old controversies gave
way to new ones that, this time, were to be fourghewithin the positivist camp. Yet

17 See John Finnis, note 2, at 364.
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what is of interest for us here is how this ess¢rtiange in both the framework and
the content of the old jurisprudential debate betwaatural law and positivist
theories influenced the new non-natural law thabtien legal obligation. For the
reason that they wished both to stay away frorm#taral law tradition-at least to the
extent that was necessary in order that they rewhatmct from it- and to be able to
capture the genuine obligatory character of dutgasing legal rules, the new non-
natural law theories embarked on an attempt toosettheoretical models for the
justification of legal obligation that take into rederation its moral status, yet
without strictly equating it with moral obligatioin what follows | will focus on two
fine models of this kind (the Conception of Lawlaiegrity and the Theory on Law’s
Claim to Authority) and comment on the claims tlegynmit themselves to and on
the justificatory competence of the solutions thaggested.

These two models are often conceivedpg®sing one another and in many
respects they do. Yet their views on legal oblmatilo not differ to the extent one
would expect, taking into account their disagreetsi@m other issues. What brings
them closer to each other are not their conclustonthe grounds of our legal duties,
but rather the eyes through which they approachptezle of legal obligation’s
justification. Both models are inspired first byethlartian claim that legal obligation
is to be understood as a genuine obligation hameearal terms and second, by the
non-natural law assumption that the justificatidnemal obligation is considerably
different to that of moral obligation.

Such models of justification occurredoagnded up becoming impediments to
the rediscovery of the natural law approach thatdbnsideration of legal obligation
in moral terms was to bring about. Natural law te=odiffer considerably from each
other, but they all agree that legal obligationjustified only when it meets the
standards of a genuine moral obligation, that isdg when it constitutes either a

conclusion derived from natural law —where ‘natdeal’ stands for the normative

18 Juriprudential theory is often considered as belivigled in two main camps, the positivist and the
non-positivist one. It seems that such conventialsébions do more harm than good to legal theory,
since they either narrow or stretch concepts agdraents to make them fit pre-existing and rather
restrictive labels. Yet since labels are sometiomful for practical reasons we can hardly put them
aside. Having that in mind | suggest a further glon that cuts across the one mentioned above, a
division between natural law and non-natural lawotiies of law, which shades further light at the
upheavals that characterize the post-hartian juriggmtial debate on legal obligation. Under theslab
‘non-natural law theories’ we can classify both ftecalled positivist and non-positivist theoritst

no matter their differences, reject the natural Wweory of legal obligation in the sense that they
subscribe to the belief that moral and legal obiiges do not share the same justificatory standards

11



requirements of moral reasdnor an implementatiordeterminati) of general moral
principles?®® This method of justifying legal obligation is narprise, although it
seems abstract and somehow not in tune with thesnead mechanisms of the
everyday life of modern legal systems —these asatiities to their subjects in a
technical and not always morally sophisticated whydeed, the natural law theory of
legal obligation is one that really praises ledaligation’s genuine character. Hence
one would expect it to have a great success aneyaj theorists that take for granted
Hart’s revolutionary suggestion that even if wedhpbsitivist views on legal validity,
we should not forget that legal obligation is totteated in moral terms.

What then motivated a number of theongkt® wished to take seriously the
morality of legal obligation, to suggest alternati¥non-natural law- models for its
justification? The best answer is given by theimowritings, where they point out
what they consider as defects of the natural lagragrh. For instance Dworkin puts

it as follows:

[Natural law theorief argue that lawyers follow criteria that are not
entirely factual, but at least to some extent moia deciding which
propositions of law are true. The most extreme hed this kind insists
that law and justice are identical, so that no siproposition of law can
be true. This extreme theory is very implausibleaasemantic theory
because lawyers often speak in a way that contedidvlany lawyers in
both Britain and the United States believe thatghagressive income tax
Is unjust, for example, but none of them doubtd the law of these

countries does impose tax at progressive rates.

Reading this abstract from Law’s Empire one is trighh think that Dworkin’s

criticism of natural law theories misses its poisitice it is based on a doubtful
assumption, namely that natural law theories ameaséc theories of law, or in other
words that they aim to understand what lawyers nvaaen they talk about law and
legal obligation. There is no question that natlaal theories’ endeavour has nothing

to do with the crude criterialism that Dworkin ditrtes to all semantic approaches to

19 John Finnis, note 2, at 36.

2 This classical idea was clearly stated for thst fiime in AquinasSumma Theologicd-Il q.95, a.
2c.

% Ronald DworkinLaw’s Empire Fontana Press, London, 1986, at 35-36
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law”? and in that sense it is fair to say that the almy@te misrepresents natural law
theories’ claims. Yet the example used by Dworkam ©e rephrased in a way that
brings to light a prima facie reasonable objectmnatural law theories. The example
says that in states where the taxation legislatdiows the progressive income tax
model, people do not doubt that the law imposegtbgressive income tax, even if
they find this very model of taxation unjust. Yehat the example actually suggests
is that often people still consider themselves eisgpunder a legal obligation to x,
although they consider x as non-morally obligat@rgven as morally wrong.

The same line of criticism against theuratlaw theory of legal obligation is
followed by Joseph Raz who puts forward a simil@meple and states his objections

even clearer than Dworkin:

Many people, and not only natural lawyers, belithat the laws of their
community are morally valid. But for mostdontrary to what natural
lawyers suggebthe moral validity of the law is contingent os itontent
or on the nature of the regime, which created igivien Education Act is
good and therefore morally valid but there couldendeen a different
Act, which would have been bad and morally invdlid] My argument is
that natural law theories [...] must show not onlgttall law is morally
valid but also that this is generally known andsthaccounts for the
application of normative value to the law. Sinces thssumption is false,

natural law cannot explain the normativity of 1&%v.

The example of the good and the bad Education &ctdoquent. It suggests that
there are laws that enjoy the normativity thatpprapriate to law and still generate
duties that do not meet the criteria of normativecess that apply to moral
obligations. Natural law theory is criticized fanggesting far too high standards for
the moral justification of legal obligation. Suckarsdards, the argument follows,
cannot really account for a number of obligationat tare legally -yet not morally-
binding. Based on this objection, the critics ct an alternative, non-natural

approach to legal obligation that should aim atifying how it is possible that law

2 Ronald Dworkin, note 21, at 31-32.
% Joseph Ra®ractical Reason and Normslutchinson and Co. Publishers, London, at 1634rG#
170.
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generates duties that are still genuine, althoungly fall short of the justificatory
standards of moral musts. A question worth ask&gin what grounds and to what
extent, is this criticism of natural law theoriesrf Yet what is of special interest to
this paper is what the alternative justificatorydals suggest. Their main point is that
the claim that law makes when it attributes oblayad to people, is a moral claim, yet
not a claim to moral rightness, but a claim to natime authority. In what follows we
discuss what these new justificatory model suggedtwhether they really succeed in
offering a third way to deal with legal obligation.

The Claim to Normative Authority and its Failure to Honor the Moral Status of
Legal Obligation

The Conception of Law as Integrity (henceforth &hd the Theory on Law’s Claim
to Authority (henceforth LCA) aim among other thénig offer a justification of legal
obligation. Although each one of them offers difietr justificatory standards for the
appreciation of the genuine bindingness of ourllegées, they both agree on what
the claim made by obligations-imposing legal rylbe claim to legal obligatoriness)
is. They suggest that it is a ‘claim to normatiweharity’. This label means two
things: first that the claim to legal obligatorisas a moral claim and second that it is
not a claim to moral rightness.

A moral claim is a claim that is to be jfistl in moral terms, that is to say with
reference to moral reasons. When the gunman oyaderso hand him your money,
the claim it makes is not a moral claim. This does mean that there are no good
practical reasons to comply with it. It means tih&tse reasons, if any, are not moral
reasons. Indeed, | have a good reason to hand mgyo the gunman, if this is the
only way | can save my life, but this reason ig@dpntial, not a moral one. Both LI
and LCA hold that the claim to legal obligatoringss moral claim, in the sense that
if we wish to justify it, we should appeal to morahsons. This becomes evident even
from the mere fact that they conceive it as a cleamormative authority. Since
normativity is the quality of attributing rights érobligations and since genuine
obligations are to be understood in moral teffnsprmative authority cannot be

justified but in terms of moral reasons.

% See above ch. 2., HLA Hart: Reading Legal Obliagiin terms of Moral Obligations
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Furthermore LI and LCA suggest that thenolto legal obligatoriness is not a
claim to moral rightness, no matter its moral satli this was the case, —their
argument follows- then there would be no way tegtl obligations can be justified
even when they do not meet the justificatory stest&laf moral obligation. Yet as it
becomes clear from their criticism of the natuaaV theory?® both LI and LCA claim
that legal obligations that fall short of moral igiation’s justificatory standards can
still genuinely bind us. LI and LCA suggest thajdeobligations that fail the test of
moral obligation can still be justified if they stefrom a normative authority. This is
said to be the case because according to thisdingought the claim to legal
obligatoriness is a claim not to moral rightnesg,tb normative authority. Practically
speaking this means that one is under a legal atiig, when what the law requires
one to do is not necessarily morally right, but afigrjustified in the sense that it is
required by a normative authority. A genuine nomm@atauthority is a morally
justified one, an authority that we have good moealsons to treat as the source of
rights and obligations.

The reading of the claim to legal obligatess as a claim to normative
authority, thus understodfjs made explicit by Raz. Raz suggests that laimslao
have legitimate authority/.He then explains that legitimate authority is tjulity of
a de facto authority whose directives, if followatlpw its subjects to better comply
with the reasons that apply to them, than if thegdtto follow these reasons
directly?® It is not clear what Raz means by ‘reasons’ hemaeglential, moral or both?
Let us assume that in this context what is meanhgons is ‘moral reasons’. If this
is the case, then according to this argument wdatdlaims is not that it always
requires people to do morally right things, butttfelowing its directives is better
justified in moral terms than following no direaw at all. It is in this sense that a
claim to normative authority is said to be a matlaim yet still not a claim to moral
rightness.

Let us know turn to LI's reading of lawsoral claim. Here things are a bit

more complicated. LI suggests that law is not aesy<of directives, but a reading of

% See above notes 21 and 23

% The idea that the Razian theory treats law’s mdaim as a claim to authority and not as a claim t
moral correctness is well defended in John Garddew Law Claims, What Law Claim®xford
Legal Studies Research Papers No. 44/2008, at 20.

2" See “...the law either claims that it possesseditegie authority or is held to possess it or both.”
Joseph Ra#:thics in the Public DomajrClarendon Press, Oxford, 1994, at 199.

% Joseph Raz, note 26, at 195 and 198
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political authorities’ directives under the light @ertain principles. Legal obligations
are not the ones put forward by the political dikess, but those that arise once we
interpret such directives in the way mentioned a&d@ne could argue that this view
leaves us room to consider law’s moral claim adaamcto moral rightness. No
guestion that this will be the case if the intetimee principles that are supposed to
shed light on the past political decisions wereseimoon the basis of their moral
rightness. Yet what is important to consider ig the reading of political directives
is not made under the light of moral principlesttoourt. The principles that play the
crucial role in this interpretive scheme are thesthat underlie the past political
practice. Such an interpretation does not do jedticall moral reasons, but only to
those that inspired community’s political direc&/@ The result is that the balance of
reasons that underlie the past political decisicersnot be changed in favor of an
alternative balance, even if the latter better egrthe reasons that are under
consideration. In practical terms this means tradties like fairness or corrective
justice may be given priority over equality, distriive justice, solidarity, mercy etc,
just for the reason that past political decisioressevmade on the basis of the former
and not of the latter. It is in this sense tharéads law’s moral claim as a claim to
normative authority. Once legal obligations do Isedlonor a balance of values
controlled by a community’s past political practiteey are justified, even if they fall
short of the values-balance required by moral neaso

The reading of law’s claim to obligatorsseas a claim to normative authority
and not as a claim to moral rightness purportsue gs the key to legal normativity.
It wishes to explain in what sense it is possihbg tve are under a genuine legal duty
that does not meet the justificatory standardsyapglto moral obligations. In what
follows we will concisely discuss a number of arguns that doubt the success of
this alternative way of justifying legal obligatiomhe first thing we need to consider
is whether law makes a claim to normative authaaityg if yes whether or not the
justification of this claim holds the key to thesjiication of legal obligation.

It is indeed true that law claims to haagmative authority. It requires us to
consider it as a morally justified source of rightsd obligations. If it didn’t claim
such an authority, it could not claim to put fordi@enuine obligations and it would
restrict itself in conceding that it produces merders. It is only wannabe normative

2 Ronald Dworkin, note 21, at 225.
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authorities that can claim to generate genuinggabbns. Yet what is not true is that
the justificatory standards for normative authoriign also work as justificatory
standards for the obligations that such an authpribduces. The establishment of a
normative authority is neither necessamor sufficient for the production of genuine
obligations. What matters for our discussion isnsifficiency.

The satisfaction of the criteria of norimat authority is sufficient for the
production of obligations-imposing rules. Once asenorally justified to produce
obligations, the rules one creates enjoy the stattusbligations-imposing rules. Yet
not all obligations-imposing rules succeed in érepgenuine obligations. The status
of a rule as an obligations-imposing rule meang thhas the status to generate
obligations, but does not guarantee that it sugaethis mission. In practical terms
this means that if a rule is a product of a nomeafuthority and hence enjoys an
obligation-imposing status, its claim is a moraéomhis gives us good reason to turn
to it and check whether it really serves the moealsons it purports to serve. The
rules of normative authorities attempt to conceetizoral reasons and in this sense
they have a good chance of generating obligatiéasthe level of their success is set
by the normative requirements of moral reason aoidhy the way rule-making
normative authorities conceive such requirememtaould be unreasonable for the
level of a rule’s success to be judged by refereéndbe beliefs of the rule-maker.

Consider the following example. We wanptay football and we invite Tom,
who is an expert on football, to be our refereemBojudgments on whether we
follow the rules of football, while playing, are d&on the basis of his knowledge of
football's rules. We have a good reason to turifidan whenever we wish to know
whether or not we are playing the game in the nigdy, but Tom’s judgments do not
replace the rules they refer to. Hence the sucoés§om’s judgments are not
guaranteed by the fact that they are made by Tortherbasis of football's rules.
Their standard of success is set by the rules thees Let us now turn to law. If
legal obligations are to be understood in morahgethey cannot be but applications
of moral reason. The fact that an obligation fldwesn a rule initiated by a normative
authority means that we have good reasons to it if we wish to see what our

duties are. Yet the standards of a rule’s obligaéss are not guaranteed by the fact

30 A de facto authority cannot be legitimate, if ites not have normative authority. Yet normative
authority is not necessary for the generation afugge obligations. The reason why is that it is
possible that the directive of a de facto authaguiys forward a genuine obligation, although thésyv
fact does not suffice to turn the de facto autlgarito a legitimate one.
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that such a rule is put forward by a normative arty, since the point of such an
authority is to concretize the normative requireteef moral reason, not to replace
them with the directives made in moral reason’s @am

The problem with the theories of leghligation that deny applying to it the
justificatory standards of moral obligation, isttllaey look for an alternative in the
wrong place. Law does indeed claim to have norraaivthority, but the justification
of legal obligation goes beyond the satisfactiothed claim. But even if it is true that
law does not make any further moral claim apartfrthe claim to normative
authority, this does not really help the non-ndttinaories of legal obligation. The
criticism they address to natural lawyers is tlaat does not make a claim to moral
rightness. Since law does not wish to equate thigadlons it attributes to us with
moral obligations -the argument follows- we do hatve any reason to deny that
there is a certain distance between legal and morahativity.

This is not true. The standards of ficgttion of any claim are not necessarily
set up by the claim itself. Claims do usually saeetertain justification, but this does
not mean that the best way to justify a claim igaahrough the justificatory process
it calls for. Orders backed by threats, for insegrappeal to the prudential reasons of
people who are under a de facto authority. Yet doiss not exclude the possibility
that the behavior that the order requires us téovolis advisable from a moral
perspectivé! If this is the case, then the moral reasons tleshawe to adopt this very
behavior preempt the prudential reasons the onoleeads to. The same goes for the
moral claims of law. Let us assume that law clamasnore than normative authority.
This means that it calls for the application of phstificatory standards of normative
authority to the justification of legal obligatianBut this does not mean that legal
obligations cannot be better justified with refarerio the justificatory standards of
moral rightness.

Indeed it is moral rightness and notnmative authority whose justificatory
standards best honor the moral status of legajatidins. Even if law does not set out
high justificatory standards for the obligationsaitributes to us, we have good
reasons to restate law’s claim and read it in thg Wwbest suits the service that law,
as all normative systems, renders to moral realBoa fact that law supports its claim
that we refrain from homicide with its normativetlarity does not block us from

31 See for instance the case discussed in note 30
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considering further good moral reasons of why weeht@ comply with this claim.
Why should things be different in the case of lagdés on taxation, public defense,
environmental protection etc? If our legal obligas fall short of the moral
expectations they purport to satisfy, how can tlaeguire a genuine obligatory
status? Does it suffice that they meet the justificy standards that law’s authority
chose and impose as appropriate to them? A positigever to this question cannot
escape dishonoring the moral status that distihggislegal obligations from
authoritative orders.

It becomes clear that the non-naturabties of legal obligation can hardly
comply with both their objectives: the applicatiohdifferent justificatory standards
to legal and moral obligation can hardly be conipativith the appreciation of the
moral status of the former. What results in an #gumportant disregard for the
moral character of legal obligation is the confiderthat both LI and LCA show
towards the ‘first material’ of legal obligation&ccording to LCA legal obligations
flow from the directives of a de facto authority agle existence is more helpful for
our compliance with moral reasons than its absevm@d be. Following a similar
line of thought, the LI scenario suggests thatphst decisions of political institutions
formulate the basis on which moral principles aaked to exercise their justificatory
power. Yet it does not convincingly show that poét institutions have the
normative power to set the rules of the game, mdhey do have this power, from
where they got it? The justificatory model suggested by LI and LCAigis that
moral reasons are called to play their justificatople against a normative
background whose fundaments are already set downmbyally unqualified
authorities. Such a model may well justify a numtsielegal duties that fail the test of
moral obligatoriness, but it does not do justicéht® moral status of legal obligation.
And this gives rise to more concerns about the tfoubuccess of non-natural law
justifications of legal obligation.

The discussion is long and this papemoamut just shed some light on the
controversial issues that the justification of leghligation brings with it. Yet what

seems to be clear is that since the moral charattegal obligation was ascertained

32 The argument that Dworkin puts forward to justifie prima facie bindingness of political decisions
is based on the idea of associative or communédatins (see Dworkin, note 21, at 195-202). This
argument calls us to appreciate the biding forcagait-relative practical reasons, but does najesstg
any way out of the dilemma that occurs when agelative and agent-neutral practical reasons clash
against each other.
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even by legal positivists, it has become hard &intlthat there is a considerable gap
between legal and moral normativity. The more wesater the moral status of legal
obligation, the more difficulties we have in suggesthat it has its own justificatory
standards. Finally the discovery of the morality lefjal obligation is hardly

compatible with the separation of our legal dufresn our moral obligations.
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